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9.1 INTRODUCTION

Morality and the criminal law agree that attempted wrongdoing is wrong 
and deserves censure and sanction, provided the agent was responsible for 
her attempted wrongdoing. One view about attempts, incorporated in the 
criminal law, treats them as bivalent, that is, all or nothing. The important 
question is at what point in an agent’s planning, preparation, and execution 
of an offense the attempt is completed.

Our view about the completion of attempts is likely to interact with our 
views about the nature of attempts. In his book Attempts (2010) Gideon 
Yaffe defends an elegant conception of attempts according to which an 
attempt consists in being motivated via an intention toward each  component 
of an offense. Yaffe also provides an account of the completion of an 
attempt according to which an attempt is complete as a soon as the com-
pletion  counterfactual is true: roughly, as soon as it is true of the agent that 
she would have performed the wrongful act if she had had the opportunity 
and means to do so. On this view, an attempt vests as soon as the  completion 
 counterfactual is true. Moreover, this account of the completion of an 
attempt appears likely to secure bivalence inasmuch as it seems  plausible 
that the completion counterfactual will always be determinately true 
or false.

However, we should rethink the bivalence assumption. Why should we 
assume that an attempt is always either complete or not? Why can’t there be 
attempts that are only partially complete? I sketch an alternative picture 
of attempts that treats them as historical and scalar. This involves treating 
attempts as the implementation of temporally extended decision plans or 
trees that begin with a first act and pass through many nodes and  terminate 
in a last act, after which it is a matter of (resultant) luck whether the 
completed attempt is successful. On this view, an attempt is only fully 
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 complete at the last act, but it can be more or less complete depending on 
the proximity of the node in question to the last act. This view rejects 
 bivalence, because at many points within the decision tree there is only a 
 partially complete attempt.

One rationale for this historical and scalar conception of attempts rests 
on its implications for the criminal law doctrine of abandonment. The doc-
trine of abandonment provides a defense when the agent has not performed 
the last act in the commission of an offense if she aborts the attempt as the 
result of a genuine change of heart and for the right reasons. Abandonment 
is unavailable once an attempt is complete. But then abandonment is hard 
to square with bivalence. If completion vests quite early, at or near the first 
act, then there is very little room for abandonment. If completion vests 
quite late, at or near the last act, there will be plenty of room for abandon-
ment, but we will recognize many fewer attempts than the criminal law 
does and many would think we should. If completion vests somewhere in 
between, abandonment will be impossible later in the plan. Abandonment 
seems to presuppose that an attempt is underway but not yet completed. 
The historical and scalar conception of attempt and completion can  recognize 
that an attempt begins with first act and is only fully complete at the last 
act, leaving abandonment as a possibility at any point in the plan but recog-
nizing that attempts may well be substantially complete prior to the completion 
of the plan.

Accepting this historical and scalar conception of attempts is compatible 
with Yaffe’s conception of attempts as involving motivation by an intention 
toward the elements of an offense but requires rejecting his conception of 
the completion of attempts in terms of the completion counterfactual. If 
so, this historical conception of the completion of attempts could be viewed 
as  a substantial but friendly amendment to Yaffe’s general  conception 
of attempts.

This historical and scalar conception of attempts provides a more intui-
tive picture of the completion of attempts and a more satisfactory treatment 
of abandonment. As part of developing this sketch, I offer suggestions about 
how to assess progress through a decision tree and degree of completion.

9.2 ATTEMPTS AND BIVALENCE

In the context of attempts, we can speak of completion in two ways that it 
is important to distinguish. We might have in mind completed offenses 
or crimes, which are successful crimes. But we might also have in mind 
 completed attempts, that is, attempts that merit censure and sanction even 
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though they don’t result in a successful crime. My focus here is mostly on 
completed attempts. First acts are the first actions the agent takes to imple-
ment a criminal plan, and last acts are the last actions taken pursuant to that 
plan. Last acts are fully completed attempts, including all the conduct that 
the agent needs to complete the crime. What separates last act attempts 
from completed crimes is resultant luck. The last act of my attempted  murder 
might consist in pointing my gun at you and pulling the trigger. While this 
last act will often lead to a completed crime of murder, it will not if, unbe-
knownst to me, you turn out to be wearing a bulletproof vest. Last acts 
involve completed attempts, even if it is a matter of resultant luck whether 
they constitute completed crimes.

But completed attempts are not restricted to last acts, because one may 
well have gotten quite far in planning criminal activity and executing one’s 
plan, short of the last act. It is sometimes said that attempts occur when the 
agent moves from a purely preparatory phase of planning to perpetration or 
implementation of the plan (Dressler 2012: 374–5). The Model Penal Code 
says that the agent must take a “substantial step” toward the commission 
of a crime (§5.01(1)(c)). A central issue that will concern us here is when 
within a plan, between the first act and the last act, does the attempt occur. 
When does the attempt vest?

It is natural to assume that whether one has attempted to do wrong is 
always a determinate matter with the answer being either Yes or No. There 
may be conflicting criteria for when an attempt vests, and on any given 
 criterion there may be epistemic difficulties ascertaining whether the 
 criterion has in fact been met. But we might naturally assume that on the 
correct criterion of completion there must always be a fact of the matter 
about whether the attempt has vested. This assumes that verdicts about 
completion must always be bivalent.

This assumption about attempts might be reinforced by the structure of 
the criminal law. The doctrine of abandonment seems to presuppose that an 
attempt has not yet been completed. Abandonment is an affirmative defense 
that would justify acquittal. Affirmative defenses are, for the most part, 
either justifications or excuses.1 We can understand the distinction between 
justification and excuse in terms of the retributive idea that blame and 
 punishment are pro tanto fitting responses to culpable wrongdoing. 
Whereas justifications, such as self-defense, deny wrongdoing, excuses, such 
as insanity or duress, concede wrongdoing but deny culpability. It is not 

1 While justifications and excuses are the two main affirmative defenses available to 
defendants, there are also some policy-based exemptions, such as prosecutorial immunity 
for diplomats. See, e.g., Robinson (1997: ch. 5) and Berman (2003).
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entirely clear whether abandonment is best understood as a justification, 
denying wrongdoing, or as an excuse, denying culpability. However, for the 
most part, American criminal law understands both justifications or excuses 
in bivalent terms as all or nothing matters.2 Either putative wrongdoing is 
justified or it is not. Either wrongdoing is culpable, because there was no 
adequate excuse, or it is fully excused. So too, with abandonment, whether 
that is conceptualized as a justification or as an excuse. Either the agent 
abandoned her attempt prior to completion for the right reasons or she 
did not. The bivalent character of affirmative defenses in the criminal law, 
including the defense of abandonment, may seem to support a bivalent 
conception of attempts.

But we should not accept a bivalent conception of attempts just because 
the criminal law treats affirmative defenses, including abandonment, in a 
bivalent fashion. First, we should be just as interested in the morality of 
attempts as in their legality. But our moral assessments do not in general 
assume bivalence. In particular, our moral assessments allow for cases of 
partial justification and partial excuse.3 There is no reason to think that 
our views about attempts and abandonment should be any different. 
Moreover, when we turn to the criminal law, we should be concerned not 
just with actual doctrine but also with principled and morally defensible 
doctrine. Though American criminal law is bivalent in these ways, it is 
less clear that bivalence is morally defensible. If it is defensible, it may 
only be for pragmatic reasons having to do with the limited ability of 
courts to track subtle differences in wrongdoing or culpability. If so, then 
bivalence might be defensible, if at all, as part of non-ideal theory, rather 
than ideal theory. We will assess bivalence later. At this point, my aim 
is  only to identify it as an assumption of criminal law doctrine that 
deserves scrutiny.

2 Two qualifications to this generalization about the bivalent nature of defense in 
American criminal law are in order. (1) One exception to this generalization concerns the 
provocation defense, under which intentional homicides committed with adequate prov-
ocation reduce to an offense of voluntary manslaughter. It is unclear whether provocation 
is best conceptualized as a partial justification or a partial excuse. (2) With the exception 
of provocation, American criminal law does not recognize partial justification or excuse. 
However, factors relevant to justification or excuse that do not provide a full justification 
or excuse, and so have no bearing on the guilt phase of a trial, may nonetheless provide 
mitigation at the sentencing phase of a trial.

3 Bivalence may be more plausible for justifications than excuses. For justified conduct 
is permissible conduct, and we may think that permissibility is all or nothing. While 
bivalence may be more plausible for justifications, we may want to keep an open mind 
about this assumption. Conduct can be more or less permissible. But then it might not 
be plausible to think that there must always be a precise point among acts that are more 
or less impermissible at which conduct becomes impermissible simpliciter.
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9.3 GUIDING COMMITMENTS AND THE 
COMPLETION COUNTERFACTUAL

Yaffe offers a comprehensive conception of the nature of attempts and their 
moral and legal significance. Though he has interesting things to say about 
the moral luck issue concerning whether it is permissible to censure and 
 sanction completed crimes more severely than mere attempts, I am 
 interested here in what he has to say about the nature of attempts and 
their completion.4

Whatever one’s position on the moral luck issue, everyone agrees that 
attempted wrongdoing is also wrong and merits censure and sanction. Yaffe 
embraces the transfer principle, which connects criminal liability for completed 
crimes and attempts.

If a particular form of conduct is legitimately criminalized, then the attempt to 
engage in that conduct is also legitimately criminalized. (2010: 21)

He provides an account of attempting or trying to do something in terms of 
having an intention-based commitment and being guided by such a com-
mitment. To intend to do something requires an action plan that is subject 
to norms of consistency, means-ends coherence, and agglomerativity 
(2010: 65). These details are interesting but are not directly relevant to the 
question when the attempt is complete.

Importantly, intention is insufficient for attempt (2010: 91). The intention 
must guide the agent’s conduct.

There is guidance by a commitment if and only if the intention that constitutes the com-
mitment non-deviantly causes an event as part of motivating an action that the agent 
believes will fulfill, or believes will serve as a means of fulfilling, the intention. (2010: 92)

This guiding commitment conception of attempt must involve a guiding 
intention directed toward each element of the actus reus of the crime— 
conduct, relevant results, and relevant attendant circumstances.

Being guided by one’s commitments in this way results in a completed 
attempt when the completion counterfactual is true. If the agent had the 
ability and opportunity to do C, did not fall prey to execution failure, and 
did not change her mind, then she would do C (2010: 94).5

4 Yaffe defends a mixed view about moral luck in the punishment of attempts that 
depends on a sharp distinction between censure and sanction (2010: 31–3, 313–16). Yaffe 
is a luck skeptic when it comes to censure, but a luck realist when it comes to sanction or 
punishment (2010: 323). I raise some questions about this mixed verdict on moral luck 
in Brink (2013: 121–3).

5 Execution failure involves the failure to execute something one is competent to do, 
as in Austin’s famous example of failing to execute a short golf putt that one is able to 
make (1956: 218n).
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Last acts are completed attempts. But attempts are not restricted to last acts, 
because one may well have gotten quite far in planning criminal activity 
and executing one’s plan, short of the last act. Yaffe recognizes an attempt 
whenever there is guidance by criminal intent and the completion counter-
factual is true. And the completion counterfactual will often be true well 
before the last act. For it will often be true of the agent before the last act 
that she would commit the offense if she had opportunity and ability and 
did not fail to execute or change her mind. In fact, the completion counter-
factual might well be true for an agent at a very early stage in the course of 
executing her plan.

Indeed, it seems conceivable that one could be guided by criminal intention 
prior to performing any bodily movements in public space. In particular, 
one could engage in elaborate goal-directed planning in one’s head. As long 
as the completion counterfactual is true—the agent would have completed 
the crime if she had had ability and opportunity to do so and did not fail to 
execute or change her mind—these would qualify as genuine attempts. 
Yaffe doesn’t want to embrace “pure thought crimes.” He insists that we need 
evidence of guiding criminal intent and that the only plausible evidence of 
such intent is an act that is a bodily movement in public space in furtherance 
of the agent’s plan. Though Yaffe recognizes that there are purely mental acts 
conforming to the guiding commitment view, he claims that only public 
acts can satisfy the evidential test necessary for criminalizing attempts.

But the evidential requirement does not rule out purely mental attempts, 
because we could have evidence of elaborate mental planning. For instance, 
Michael Bratman imagines someone engaged in elaborate mental planning 
of a crime who is also a candid and reliable blogger about his thoughts and 
actions, including his criminal plans (2013). Of course, this online evidence 
involves public acts, but they are not public acts in the service of or as means 
to the execution of the criminal plan, so they are not parts of the plan. But 
they are evidence of a plan that is itself, purely mental. But then it’s not clear 
how Yaffe can rule out purely mental attempts. Why should the reach of the 
criminal law in regulating criminal attempts stop with a person’s skin?

Yaffe’s problem is to find a way to reconcile his principled opposition to 
purely mental attempts and his commitments to the transfer principle, the 
guiding commitment view, and the completion counterfactual. Though 
I don’t share Yaffe’s principled opposition to purely mental attempts, I do 
think that typically purely mental planning is too far removed from the last 
act to qualify as a completed attempt, justifying censure or sanction. Yaffe 
has a hard time agreeing with this, because of his acceptance of the completion 
counterfactual. The completion counterfactual promises to respect the 
bivalence assumption in the criminal law of attempts insofar as the comple-
tion counterfactual would seem to have determinate truth-values at any 
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point in time. At any point that an agent is guided by her criminal commit-
ment it should be determinately true or determinately false that she would 
commit the offense if given sufficient opportunity and ability.6 In particular, 
the completion counterfactual can be true well before the last act, indeed, 
even at the point of purely mental planning.

9.4 HISTORY, BIVALENCE, AND ABANDONMENT

We can accept Yaffe’s conception of attempts as cases in which an agent is 
guided by her intentions to implement a coherent action plan—being 
motivated by one’s plans for wrongdoing—but resist his conception of the 
completion or vesting of an attempt in terms of the completion counterfactual. 
There are, I think, several problems with this conception of completion: it is 
ahistorical, it does not recognize the possibility of partial attempts, and it has 
trouble making good sense of the doctrine of abandonment.

We think of attempts, like completed offenses, as historical events. But, 
unlike many offenses, attempts are often temporally extended, unfolding 
over a period of time. They typically involve a series or sequence of actions, 
such as conceiving of the offense, preparation and planning for the crime, 
and a sequence of steps in executing the plan. Attempts are historically 
extended plans that are only fully complete when the plan is executed but 
which are gradually completed as the steps in the plan are filled in over time.

But the completion counterfactual offers an ahistorical conception of 
attempt completion. For it implies that an attempt has occurred whenever 
there is some guiding commitment and the completion counterfactual is 
true. But the completion counterfactual will often be true fairly early in the 
execution of a plan.7 Someone who is planning to commit a robbery may be 
guided by her criminal commitment insofar as she has started to research 

6 I suppose that there might be indeterminacy about how much ability or opportunity 
to require in the counterfactual. But it might still be true that for any given precisification 
of the counterfactual it will always be determinately true or false for any given individual 
and any given point in time whether she would commit the crime if she had ability and 
opportunity to do so.

7 Whereas in many cases the completion counterfactual may be true quite early in a 
plan, in other cases it could become true only quite late in the plan. Consider the case of 
an ambivalent bank robber who is genuinely undecided whether he wants to go through 
with the heist. He engages in all of the planning necessary to execute the bank robbery 
and his getaway and sets out toward the bank, thinking that he will decide whether to go 
through with the heist only at the last minute. As long as he is ambivalent, the counter-
factual is false. Of course, we would likely take his preparations and departure for the 
bank as evidence that the completion counterfactual is true. But we can imagine (again) 
that he is a reliable blogger, who has recorded his ambivalence and his intention to decide 
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which banks have large deposits, which ones have security systems that can 
be disabled, and which ones permit easy ingress and egress. Perhaps she has 
even gotten to the stage of settling on a bank and a day and time within 
the next month to commit the robbery. At this early stage of planning, the 
completion counterfactual may well be true of her; she would commit 
the robbery here and now if she had the ability and opportunity. But, by 
hypothesis, she does not yet. Yaffe’s conception of attempt completion 
implies that an attempt has already been made at this early stage. We may 
find that doubtful. Moreover, it seems to fail to appreciate the way in which 
attempts are temporally extended processes. It represents completion of an 
attempt in dispositional, rather than historical, terms.

An historical conception of attempts treats them as temporally extended 
plans. But it also treats attempts as scalar: attempts become more complete 
as the elements of the plan are fulfilled. This suggests that prior to the last 
act, attempts are partially complete and their degree of completion is roughly a 
matter of proximity to the last act. I will fill in some details of this historical 
and scalar picture of attempts and their completion in later sections. But it 
raises questions about the assumption of bivalence. For if the completion 
of an attempt is a matter of actual progress through a temporally extended 
plan and, hence, a matter of degree, prior to the completion of the plan, 
then there will be many points in the execution of the plan, especially early 
in the execution of the plan, where it will not be determinately true or 
determinately false that an attempt has been made. In an important range 
of cases, we could provide a determinate answer to the question how far the 
agent had progressed through her plan without thereby being able to answer 
in a non-arbitrary way whether she had completed a genuine attempt. This 
should give us pause about accepting the bivalence assumption in the criminal 
law doctrine of attempts and Yaffe’s conception of the completion of 
attempts in terms of the completion counterfactual, which respects that 
bivalence assumption.

These issues about the nature of attempts and attempt completion interact 
with the doctrine of abandonment. Abandonment occurs when an agent 
aborts a criminal plan before its completion. Abandonment is only exculpa-
tory when undertaken for the right reasons, involving a genuine change of 
heart, not simply because of fear of apprehension or desire to await a better 
opportunity for wrongdoing.8 The Model Penal Code §5.02(4) and many 
jurisdictions treat genuine abandonment as an affirmative defense that justifies 

on the heist only when he reaches the bank. Nonetheless, I think that we would still want 
to hold him guilty of attempt, as he approaches the bank.

8 See Dressler (2012: 411–12) and Model Penal Code §5.02.

0003086343.INDD   190 3/15/2017   11:45:25 AM



Dictionary: NOSD

OUP UNCORRECTED PROOF – FIRST PROOF, 15/03/17, SPi

The Path to Completion 191

acquittal. Joshua Dressler illustrates abandonment with the case in which a 
suicide-bomber aborts her plan as she approaches the site where the detonation 
was to take place when she sees the innocent children she would be killing 
and fully confronts the atrocity that she had been planning (2003: 800). 
This case involves wholesale abandonment, for the right reasons, but at a 
fairly late stage in the plan. Here, abandonment occurs near completion, 
though important steps remain to be taken. One could imagine other, even 
clearer, cases in which abandonment occurs earlier. Suppose our bank 
robber shares her nascent plans with a friend who convinces her that 
robbery is not a permissible way to address her financial need and gets her 
to renounce her plan.

Abandonment is problematic if we accept bivalence about completion. On 
the one hand, if completion occurs early, at or near the first act, as it can for 
Yaffe, there is little room for abandonment. If an attempt has already occurred, 
even if the last act is still quite remote, it is too late for abandonment. 
Abandonment after completion could not be a genuine defense but only 
function as a potential mitigator at sentencing. On the other hand, if com-
pletion occurs quite late, at or near the last act, there will be plenty of room 
for abandonment after the plan is underway, but we will recognize many 
fewer attempts than the criminal law does and many think we should.9

Yaffe in effect “solves” the problem by rejecting the idea that abandonment 
can be an affirmative defense. The agent who abandons her plan to be a 
suicide-bomber is guilty of criminal attempt, Yaffe claims, by virtue of her 
prior plans and the way they guided her prior actions. But, according to 
Yaffe, her abandonment, though it is not a defense, can nonetheless serve as 
a mitigating factor at sentencing, much as remorse can serve as a mitigating 
factor at sentencing for a completed crime (2010: 291–301).

Yaffe’s solution to the puzzle doesn’t strike me as a plausible view about 
abandonment. Mitigation is an unsatisfactory response to genuine aban-
donment in part because mitigation is typically discretionary and partial. 
But it is also an inappropriate remedy as mitigation occurs at the sentencing 
phase of a criminal trial, after a finding of culpable wrongdoing at the 
guilt phase of the trial. But the agent who abandons her criminal plans at a 
very early stage, say just after the first act, and does so for the right reasons, 
seems not to be fully guilty of culpable wrongdoing, even if the completion 
counterfactual is true, and so partial mitigation at the sentencing phase of a 
trial seems not the right response.

9 One might claim that an attempt is only complete at the last act, when it is no longer 
possible to abandon the attempt (Alexander, Ferzan, and Morse 2009: 197, 210–16). But 
this will force us to recognize many fewer attempts than the criminal law does and most 
would think we should.
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Abandonment is tricky because it presupposes both that an attempt is 
underway and that it is not complete. We want a conception of attempt 
and attempt completion that recognizes both presuppositions in abandon-
ment. This brings out the way in which possibilities of abandonment are 
linked conceptually with onset of attempt. The earlier we set the threshold 
for genuine attempt, the fewer are the possibilities for abandonment. 
Conversely, the greater the possibilities for abandonment, the closer the 
threshold for genuine attempt must be to the last act. Because Yaffe’s com-
pletion counterfactual implies a threshold for attempt that is very early in 
many cases, he is committed to denying any significant role to abandonment. 
But if we say instead that attempts are only complete at the last act, then 
we cannot recognize as many attempts as the criminal law does. Finally, it 
seems arbitrary to identify some threshold within the plan between the first 
act and the last act prior to which the attempt was incomplete and after 
which it is complete.

By contrast, if one adopts the historical and scalar conception of plans 
and attempts, this allows one to say that attempts are only fully complete at 
the last act and are incomplete, to various degrees, prior to that. At many 
points within the decision tree there is only a partially complete attempt. 
This means that for much of the course of the plan the attempt is underway 
but not fully complete. Presumably, partially complete attempts deserve 
censure and sanction proportionate to their degree of completion. Ideally, 
and other things being equal, censure and sanction for attempts should be 
proportional to the agent’s progress toward the last act in her decision tree. 
This allows some room for abandonment quite late in the plan.

These three worries about the completion counterfactual are linked. 
To explain the dual presuppositions that the doctrine of abandonment 
makes about the completion of attempts, we need a conception of attempts 
that is historical and that treats the completion of attempts as a scalar 
phenomenon.

9.5 ATTEMPTS AS THE IMPLEMENTATION OF 
DECISION TREES

A clue to a more satisfactory conception of attempt and attempt completion 
can be found in various metaphors that have been used in connection with 
attempts. The temporally extended nature of attempts is reflected in our 
tendency to think of attempts as processes that have distinct phases or stages, 
as in the stages of preparation and implementation. It is also reflected in 
the Model Penal Code’s understanding of attempts as involving a “substantial 
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step” on the path toward the commission of a crime (§5.01(1)(c)). The 
historical character of attempts is also evident in conceptions of attempt 
that understand the sequencing of parts of a plan in spatial metaphors. For 
instance, James Fitzjames Stephen employs a geographical metaphor that 
thinks of attempts as involving progress along a route from the formation of 
criminal intent to the completion of the attempt (1883: §49).

Picking up on these clues, we might model attempts and their comple-
tion in terms of implementation of a plan in which we think of plans as 
temporally extended decision trees with some early nodes that might be 
purely mental actions but that also have many subsequent nodes that 
involve bodily movements in public space. Such decision trees terminate in 
last acts. On this view, the completion of attempts can be thought of as a 
scalar phenomenon in which attempts are only fully complete at the last 
act but can be more or less complete at different nodes depending on the 
proximity of that node to the last act. Conceiving of attempts as decision 
trees is a natural way to cash out the spatial metaphors involving geography 
and journey, precisely because progression through a decision tree is 
a matter of navigating a space of logistical and causal possibilities and 
interdependencies.

This model gives rise to the question whether progress through the deci-
sion tree should be understood in terms of distance from the beginning or 
distance to the end. There is disagreement within the common law and 
between some strands in the common law and the Model Penal Code about 
whether to measure completeness by the distance traveled from the first act 
or the distance remaining to the last act, with the Code and some jurisdic-
tions focusing on distance already traveled and some jurisdictions focusing 
on distance remaining.10 Are these different possibilities, and, if so, which 
way should we measure attempt completion?

Whether they are different possibilities depends on how we think of 
either. Consider distance traveled. We might think of distance traveled in 
absolute terms or in relational terms as a percentage of the whole. I could 
describe the first leg of my three-day hike in absolute terms, indicating that 
I had traveled 10 miles. Alternatively, I could describe it in relational terms 
as a percentage of the whole, indicating that I had traveled the first third of 
the entire 30-mile hike. Or, if the last leg of the hike is especially difficult 
and my pace will slow considerably, I might even adjust the percentage that 
I have traveled, indicating that I have traveled less than one-third of the 
whole trip. Obviously, we can also describe distance remaining either in 
absolute terms—20 miles remaining—or in relational terms as a percentage 

10 cf. Dressler (2012: 391–6, 406–10) and Model Penal Code, Comment to §5.01, 
at 329.
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of the whole—two-thirds of the hike remaining, or more when difficulty 
is factored in.

Similarly, with plans, I might provide a more or less absolute description 
of the steps I have taken, indicating what things I accomplished today, for 
instance, deciding on an explosive device for the vault and buying a car to be 
used in the getaway. Even describing the explosive device as designed for use in 
opening the vault or the car as a getaway car is already to provide a somewhat 
relational description of those activities. My description of my activities might 
go further in a relational direction, indicating which components of the plan 
had now been settled—mode of entry to the vault, selection of getaway 
vehicle—or perhaps even estimating the percentage of the total plan now 
settled at approximately 20%. Of course, the same two modes of description 
are available for the portion of the plan that remains to be done; the remaining 
steps could be described in absolute terms, independent of each other, or in 
relational terms as parts of a complete plan.

It is hard to see how we would apportion censure and sanction for 
attempts based on absolute descriptions of either distance traveled or dis-
tance remaining in the decision tree. This is clear in the case of distance 
traveled within the tree. If we only know what things the agent has already 
done and don’t understand their role in the larger plan, then we don’t know 
what remains to be done to complete the plan. Since censure and blame are 
predicated on complete plans and final acts, we don’t know how much cen-
sure and sanction are appropriate based only on absolute descriptions of the 
agent’s activities. This is also true, though perhaps less clearly, in the case of 
distance remaining within the tree. If we only know what things remain to 
be done and don’t understand their role in the larger plan, it is hard to assess 
the significance of what remains to be done in terms of censure and sanc-
tion. For instance, if we can see a set of activities remaining as comparatively 
minor steps in a complete plan, then we can see the plan and the attempt as 
largely complete and as deserving significant censure and sanction, close to 
what would be deserved for a complete attempt. Alternatively, if we can see 
the same set of activities remaining as especially consequential steps in a 
complete plan, then we can see the plan and the attempt as correspondingly 
less complete and less deserving of censure and sanction.

In assessing attempts and their completion for purposes of censure and 
sanction, it seems appropriate to think of distance traveled and distance 
remaining in the decision tree in relational terms. If attempts involve guid-
ance by a plan, then it makes sense to conceive of its elements as parts of a 
larger, complete plan. Moreover, if, other things being equal, censure and 
sanction ought to be proportional to the appropriate response to a com-
pleted attempt and fully implemented plan, then it seems as if censure and 
sanction ought to be proportional to the percentage of the plan that has 
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been completed and inversely proportional to the percentage of the plan 
remaining to be done. Distance traveled and distance remaining in a deci-
sion tree will be inversely covariable if we understand these two relationally, 
as percentages of the whole. For then distance traveled and distance 
remaining will be converses of each other. It doesn’t matter if we describe 
the glass as one-third full or two-thirds empty, and it doesn’t matter if 
we  describe the plan as one-third complete or two-thirds incomplete. 
At  least at the level of ideal theory, we should recognize the attempt 
as one-third complete and meriting one-third the level of censure and 
sanction appropriate to a complete attempt, resulting in a final act. Of 
course, non-ideal theory may recommend more discontinuous responses 
to scalar input about attempt completion.

We might conclude this preliminary sketch of the conception of attempts 
in terms of temporally extended decision trees by discussing its relation to 
Yaffe’s conception of attempts. Recall that Yaffe’s theory of attempts has 
two main parts: (1) the conception of attempts as guiding commitments 
that are plans that motivate and guide the agent’s actions, and (2) the con-
ception of when attempts are complete or vested in terms of the completion 
counterfactual. We can now see that these two parts of Yaffe’s theory are 
independent of each other. Our complaints about the ahistorical character 
of Yaffe’s view of attempts, his commitment to bivalence, and his troubles 
recognizing abandonment as a genuine defense all concern (2), in particular, 
the completion counterfactual. But if we reject the completion counterfactual 
in favor of a conception of attempts as involving progress through a temporally 
extended decision tree, there’s no reason we can’t embrace (1), the conception 
of attempts as guiding commitments. Indeed, it is natural to understand a 
guiding commitment precisely as a structured plan that guides an agent’s 
activities by providing orientation through a complex space of logistical and 
strategic possibilities. To be guided by one’s commitments is to progress 
through such a decision tree toward the last act of the plan.

9.6 MEASURING COMPLETENESS

How should we measure completeness in the execution of a plan? The 
completeness of an attempt may depend not only on the number of nodes 
through which the agent has progressed and the number of nodes remaining 
until the last act but also on the importance of the nodes. An attempt might 
remain substantially incomplete even if a small number of steps in the plan 
remain before the last act if these are especially significant or consequential 
steps, and an attempt might be substantially complete even though many steps 
in the plan remain to be performed if these are especially inconsequential 
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steps. For the suicide-bomber, some individual elements of her plan—the 
purchase of materials for the explosive device, the construction of the explosive 
device, the decision to set out that morning to the target destination, and, 
of course, the detonation of the device—are more important than others—
the various bus transfers she needs to take en route to her destination. 
Similarly, for the bank robber, some elements of the plan—the choice of the 
target bank, the determination of the approach and methods to be used, 
planning the getaway, setting out for the bank that day, entering the bank, 
and forcibly demanding withdrawal—are more important than others—the 
purchase of pencils for drawing diagrams of the vault or the choice of colors 
for the getaway car. So when we assess completion of an attempt we must 
consider not only the number of steps remaining until the last act but also 
their importance.

The most natural way to understand the importance of steps in a plan, 
I  think, is in terms of their causal contribution to the completion of the 
plan or the extent to which the completion of the plan depends on these 
steps having been taken.11 This involves unpacking importance within a 
plan in terms of causal contribution or counterfactual dependence. Some 
views identify causation with a certain kind of counterfactual dependence 
(e.g. Lewis 1973). Others treat causation and counterfactual dependence as 
independent metaphysical relations and desert bases of liability (e.g. Moore 
2009: ch. 18).12 I think we can remain agnostic about this debate if we allow 
either causal contribution or counterfactual dependence as a measure of the 
importance of steps that have been taken in the completion of a plan.13 In 

11 Are there other measures of the completeness of an attempt or of the importance of 
steps taken in a plan or remaining in a plan? One possibility might be the difficulty of 
steps taken. Suppose our would-be bank robber lives in a yurt in the desert, a long and 
difficult trek by camel from the bank and various supplies. Purchasing supplies and cas-
ing the bank might be much more substantial investments for her than for someone else 
(her counterpart) who lives in the city near the bank. Does that mean that her attempt 
would be substantially more complete when she has cased the bank than would be the 
attempt of her urban counterpart? I think not. Difficulty per se should not be a measure 
of completeness; it seems to be a measure of investment, rather than completion. However, 
I am open to considering other measures of importance or completeness, on a case-by 
case basis.

12 Moore thinks that causation and counterfactual dependence are independent rela-
tions and desert bases for liability for wrongdoing. He thinks that causation obtains 
without counterfactual dependence and grounds liability in cases of over-determination 
(both concurrent and pre-emptive). He thinks that counterfactual dependence obtains 
without causation and grounds liability in cases involving omissions and preventions (neither 
of which he thinks can be causes). If we think that omissions and preventions can be causes, 
then we may be able to rely exclusively on causation for liability and causal contribution 
as a measure of completeness.

13 Of course, if causal contribution and counterfactual dependence are distinct bases 
of liability, then in cases in which these measures pull in different directions, we will need 
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assessing completion of an attempt what we care about is actual progress 
through the decision tree, nodes remaining to the last act, and the importance 
of these nodes.

9.7 INCOMPLETE PLANS

So far, we have discussed attempts that are partial or incomplete, because 
the execution of the plan is partial or incomplete. In such cases, we have a 
fully determinate decision tree extending through time from the first act to 
the final act with determinate choices at each node of the tree. In the case of 
partial or incomplete attempts, the agent has only progressed part of the 
way through this fully determinate decision tree. But we can also imagine 
that plans themselves might be partial or incomplete in the sense that 
not all of the nodes in the decision tree are fully specified. If we have already 
partially progressed through the decision tree, there will be a fully determinate 
section of the tree in our wake. But the future course of the tree may not 
be  fully determined. This may be because we have not yet fully resolved 
some choices that need to be made. These choices may be comparatively 
inconsequential (what color should the getaway car be) or more consequential 
(shall we threaten and use violence if the tellers don’t comply with our 
instructions). Alternatively, we may intend a determinate plan and yet find 
that we have to adapt in small or large ways when things don’t turn out 
as planned.

We should recognize that there are a great many distinct fully determinate 
total plans that are similar in beginning, middle, and end. Many of them will 
have common nodes. In particular, many decision trees will not only be 
similar but also have a common trunk, differing only in the ways they branch 
after this common trunk. Decision trees and, hence, total plans will be similar 
depending on how much common trunk they share and on how similar are 
their new branches. We can recognize incompleteness or indeterminacy in 
plan by seeing the agent’s plan as a disjunction of similar decision trees. As 
an agent progresses through her plan, the trunk of the tree is made more 
determinate and the disjunction of possible branches is reduced.

If determinism is true, then an omniscient God would know each agent’s 
decision tree and total plan and her progress toward completion at any 
point in time. Apportioning censure and sanction to proximity to the 
agent’s final act, God could always determine just deserts for an agent’s 
attempts. But that is a kind of ideal theory that is not feasible for us. It’s not 

to average their contributions or recognize indeterminacy in measuring the importance 
of steps taken in a plan.
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just that we can’t be certain just which decision tree is guiding the conduct 
of others. We can’t be certain in our own case. And this is because we can’t 
envisage just what the options will be and what choices we will make at 
certain choice points in the future. The decision trees with which we operate 
psychologically are just not as fine-grained as those that we end up instantiating 
at the last act.

This poses a question about how we mortals are to assess distance to 
completion of an attempt at points prior to the last act in the face of partial 
plans or decision trees, not just incomplete attempts. This is a complicated 
matter, deserving fuller treatment than I can provide. Here are some ways 
we might try to calculate degree of completion in spite of indeterminacies 
in plans and trees.

First, some indeterminacies are irrelevant to assessments of degree of 
completion of the attempt and determination of censure and sanction. 
There may be five different ways an agent could complete the crime she 
intends to commit but if they do not differ significantly in complexity and 
difficulty then the differences do not matter to measuring how close she is 
to the final act or apportioning blame. For an extreme but clear illustration, 
suppose that an agent’s decision tree is fully determinate except for the 
choice of color of the getaway car and that the dealer offers the car she has 
selected in five colors. Prior to buying the car, the agent’s plan is partial 
because her decision tree is really a disjunction of five different trees that 
differ from each other only in the color of the car purchased. This indeter-
minacy need not affect our assessment of how far she has progressed toward 
the final act in her decision tree or to how complete her attempt is. Of 
course, most indeterminacies in plan are not like this. In most cases, partial 
plans range over disjunctions of plans that differ at several nodes and even 
in the number of nodes remaining. But not all differences in the quality and 
number of nodes in different plans are significant. Even when distinct deci-
sion trees are qualitatively different, the portions that have not been com-
pleted may  nonetheless be comparable, that is, roughly similar. In such 
cases, the resulting indeterminacy in plans need not prevent us from assess-
ing progress toward completion, as a function of proximity to the last act, 
or just deserts.

Second, even if some indeterminacies in plan are irrelevant to assessments 
of completion of the attempt and appropriate censure and sanction, others 
are relevant. This will be true when the partial plan involves a disjunction of 
decision trees whose branches are significantly different in complexity and 
difficulty. In such cases, the different ways that a plan might be completed 
are not of comparable complexity and difficulty. There may be more and less 
direct routes through logistical space from where an agent is to her final act, 
and her actual plan may be a partial plan, which is a disjunction of these 
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possibilities. On one precisification of her plan, she may be quite close to 
completion, say, 90% complete. But on another precisification of her plan, 
involving more complexity and difficulty, she may be significantly further 
from completion, say, 50% complete. How do we assess completion and 
just deserts in cases involving this kind of indeterminacy in plan?

One idea would be to average the percentages of completion embodied in 
the different disjuncts in the disjunction of decision trees that the partial 
plan represents. If there were three decision trees in the disjunction of trees 
that the partial plan represents and they imply completion levels of 70%, 
80%, and 90%, we could then compute the degree of completion of the 
partial plan at 80%.

However, there seem to be at least two problems with this proposal. First, 
incomplete plans can often be completed in countless ways, many of which 
are non-trivially different from others. If the disjunction of decision trees 
that partial plans represent is infinite, then the average of the percentages of 
completion contained in the disjuncts will not be well defined. Even if the 
disjunction of decision trees is finite but complex and heterogeneous, it 
will be very difficult to calculate an average completion percentage. Second, 
even where averaging is possible and manageable, it will sometimes give 
the wrong results. Suppose that an agent’s attempt is partial, because she 
has  only progressed through some steps of her decision tree. Suppose, 
 furthermore, that her plan is partial or incomplete, because she has not 
resolved some choices to make at later points in the process. So her partial 
plan is a disjunction of fully determinate decision trees. Let’s stipulate that 
it is manageable disjunction of trees, for example, ranging over four dis-
juncts (A–D). But let’s also stipulate that these four disjuncts branch in 
very different ways, in particular, two (A and B) have fairly simple branch-
ing structures involving direct and efficient routes to the last act, whereas 
the other two (C and D) have Rube Goldberg branching structures involving 
highly indirect and inefficient routes to the same last act. Suppose that 
the  completion percentages represented in this disjunction are 70%, 
80%, 30%, and 20% respectively. The average completion rate among 
the  disjuncts would be 50%. This method seems to skew downward our 
 estimates of completion in  cases involving partial plans. The skewing 
effect will be even more pronounced as we multiply possible disjuncts 
with inefficient routes.

The natural way to counter these two problems with the averaging proposal 
is to restrict the class of disjuncts over which we average. First, we should 
restrict our attention to decision trees that are psychologically realistic, 
involving manageable complexity and salient options. But within these 
more limited disjunctions we should focus on those disjuncts that involve 
comparatively direct and efficient routes to the last act. These seem relevant 
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to determining how close an agent is to the last act in a way in which merely 
possible but inefficient routes are not. In effect, we want to know at any point 
in progress through a partial plan how easily a plan could reasonably be 
completed, not with how much difficulty it could possibly be completed.

William Blackstone thought it was much worse to punish the innocent 
than to let the guilty go unpunished.14 If so, that might give us reason to 
give the agent the benefit of the doubt in estimating how close she is to the 
last act when her plan is incomplete. Rather than focusing on the most direct 
and efficient route to completion, we might average over comparatively 
direct and efficient routes or even focus on the least efficient of the com-
paratively direct and efficient routes.

These are some preliminary thoughts about how, as a matter of ideal 
theory, we might try to measure the completion of attempts in situations 
involving not just partial attempts, but partial plans as well.15

9.8 SCALAR COMPLETION AND BIVALENCE

If attempts involve temporally extended decision trees, then progress 
through the tree is scalar and the attempt is only fully complete when the 
last act of the plan is reached. This means that prior to the last act the com-
pletion of attempts will be partial to various degrees, and this means that we 

14 Blackstone’s version of this principle involves a 10:1 ratio: “better that ten guilty 
persons go free than that one innocent party suffer” (1791: Book IV, Chapter 27: 358). 
Benjamin Franklin is alleged to have thought the ratio is 100:1.

15 Attempts involving incomplete plans involve indeterminate paths to the last act. 
A different case involves conditional plans and attempts in which the agent’s completion 
of the plan is conditional on some contingency. Conditional plans and attempts are 
interesting but raise difficult issues, which I cannot address adequately here. For one 
thing, almost all plans and attempts are conditional in the sense that they have limiting 
conditions in the form of presuppositions or defeaters. For instance, my plan to rob the 
bank today is conditional on its being open today, yet that apparently doesn’t prevent me 
from having a relevantly unconditional plan and having made substantial steps toward 
completion of this plan as I approach the bank ready to rob it. Even if we waive these 
issues, some conditional attempts seem to qualify as attempts while others don’t. In some 
cases, a conditional plan looks like an attempt. Suppose I plan to murder my roommate 
if he comes home before dinner, which he nearly always does, and suppose this condi-
tional plan structures my planning and actions, so that I am waiting by the front door 
ready to kill him provided he comes home before dinner. Here, the similarity between the 
conditional plan and the unconditional plan seems to outweigh the differences. But suppose 
that I plan to murder my spouse if I win the lottery (to avoid sharing the proceeds), but 
don’t undertake any planning toward that eventuality other than buying a lottery ticket. 
Here, the differences between the conditional and the unconditional plans seem much 
greater, which makes it less clear that an attempt has been made. For a fuller development 
of this kind of view, see Yaffe (2004).
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should reject bivalence for the completion of attempts. At points in the tree 
beyond the early nodes but well before the final act there may be no fact of 
the matter about whether an attempt has vested. Rather than trying to settle 
that question one way or the other, it is much better just to recognize the 
extent of progress through the plan to the last act. At least as a matter of 
ideal theory, other things being equal, censure and sanction should be pro-
portional to the degree to which the attempt is completed—the proximity 
to the last act. In fact, early nodes in the plan are not in principle beyond the 
reach of censure and sanction, but it may nonetheless be true that typically 
they deserve significantly less censure and sanction than nodes further along 
the decision tree.

So ideal criminal law theory would not be bivalent, but rather continuously 
multivalent, apportioning censure and sanction to degree of completion 
of the attempt. In effect, the censure and sanction appropriate for partial 
attempts would be fractions of the censure and sanction appropriate for last 
acts, whatever that is, reflecting the degree of completion of the partial 
attempt.16 Of course, courts might not always be reliable about making fine 
discriminations about proximity to the last action and, hence, degree of 
completion. But that doesn’t mean that criminal law practice should not 
be continuously multivalent. That depends on how unreliable courts are 
when they try to gauge degree of completion and what the alternatives 
are. A bivalent system that does not recognize partial attempts and that 
treats some partial attempts as complete attempts will be significantly 
overly punitive. If we agree with Blackstone that it is worse to over-punish 
than to under-punish, a bivalent system will involve significant failures to 
deliver just individual deserts. Whatever failures of just deserts would 
result from trying to implement a continuous multivalent system, it is not 
clear that they would be worse than the failure of just deserts produced by 
a bivalent system.

Use of thresholds to determine the function from scalar input to binary 
output is always somewhat arbitrary, which is why binary verdicts in such 
situations involve pragmatic compromises that are part of non-ideal theory. 
Even if there are good pragmatic reasons for eschewing the continuous 
multivalent system that would be appropriate for ideal theory and for 
adopting a more coarse-grained conception of attempts, it doesn’t follow 
that we should go to the extreme of bivalent verdicts. There are a variety 
of ways in which the space of attempts might be lumpy or discontinuous. 
For instance, one possibility would be to recognize quartiles. A completed 

16 Luck skeptics will think that censure and sanctions for final acts should be the same 
as for completed crimes, whereas luck realists will think that censure and sanctions for 
final acts can and should be less than those for completed crimes.
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attempt, in which the last act is performed, would qualify for 100% of the 
censure and sanction appropriate for last acts. Substantially completed 
attempts would qualify for 75% of the censure and sanction appropriate for 
last acts. Attempts well under way but not substantially completed would 
qualify for 50% of the censure and sanction appropriate for last acts. 
Attempts in an early phase would qualify for 25% of the censure and 
sanction appropriate for last acts. We could understand these relation-
ships between qualitative and quantitative assessments of completion in 
one of two ways depending on which we take to be explanatorily primary. 
We could treat the qualitative assessments as mutually exclusive and jointly 
exhaustive and then treat the percentage of censure and sanction as a way of 
operationalizing these qualitative differences. Alternatively, we could treat 
the percentage of censure and sanction as reflecting percentage of completion 
and the qualitative assessment of completion as reflecting percentage of 
completion. If we treat the percentage of completion as explanatorily basic, 
then we should note the following discontinuities: attempts that are 
75–99% complete will be subject to 75% of the censure and sanction 
appropriate for last acts; attempts that are 50–74% complete will be subject 
to 50% of the censure and sanction appropriate for last acts; attempts that 
are 25–49% complete will be subject to 25% of the censure and sanction 
appropriate to last acts; and attempts that are 0–24% complete will be 
subject to 0% of the censure and sanction appropriate to last acts. This 
kind of “rounding downward” might be justified as a way to avoid the sins 
of over-punishment. Of course, this proposal is just one way to recognize 
pragmatic reasons for a more coarse-grained conception of attempts and 
their completion.

9.9 ABANDONMENT REVISTED

The historical and scalar dimensions of the conception of attempts as 
temporally extended decision trees also helps provide a more satisfying 
conception of the abandonment defense. We said that abandonment pre-
supposes both that an attempt is underway and that it is not complete. 
Conceiving of attempts as temporally extended decision trees allows us 
to explain both presuppositions. An agent abandons a criminal attempt 
when she abandons her plan at some point between the first and last 
nodes of the decision tree and does so in the right way and for the right 
reasons. Attempts are only fully complete at the last act and are incomplete, 
to various degrees, prior to that. So at any point in the plan prior to the 
last act, the attempt is both underway but also incomplete. Whether we 
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think of abandonment as a justification, denying wrongdoing, or as an 
excuse, denying culpability, we should recognize that the defense that can 
be invoked prior to the last act.

Different views about the relation between abandonment and completion 
seem possible. On the one hand, one might think that although completion 
is scalar, abandonment is not. On this view, abandonment is possible at 
any point prior to the last act and is equally exculpatory. We might think 
this if we believe that abandonment at the penultimate act should provide 
a full defense.

Though that conception of abandonment is coherent, we might think 
instead that abandonment should be less available or provide a less complete 
defense the more complete and attempt is. On one version of this view, 
both completion and abandonment are scalar and are inversely related, so 
that the defense that abandonment provides shrinks in proportion to the 
degree to which the plan has been completed. At least at the level of ideal 
theory, the defense that abandonment provides should be inversely propor-
tional to the completion of the attempt. For instance, the person who stops 
at 80% completion and does not abandon gets 80% of the censure and 
sanction appropriate for the last act. If abandonment is inversely related to 
completion, then the person who abandons for the right reasons at 80% 
completion should then get a 20% discount on this, which would mean 
64% (80% of 80%) of the censure and sanction appropriate for the last act. 
If we treat the defense that abandonment provides in bivalent or some other 
discontinuous fashion, this would presumably be for pragmatic reasons that 
are part of non-ideal theory.

But consider abandonment at the penultimate act. On the one hand, we 
may be reluctant to say that this should be just as exculpatory as abandon-
ment quite early in the plan. On the other hand, we may also be reluctant 
to say that the defense abandonment would provide at the penultimate act 
is de minimus. If so, we may think that the defense that abandonment 
provides does taper as the attempt becomes more complete but is not 
inversely proportional to the degree of completion. I leave it to another 
occasion (or others) to decide if the defense that abandonment provides 
does taper as the attempt becomes more complete and, if so, what the exact 
tapering function is.

9.10 CONCLUDING REMARKS

While recognizing that attempts are only fully complete at the last act, the 
criminal law nonetheless conceives of attempts in bivalent fashion, as if it 
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was always determinate whether an attempt had been made. Yaffe provides 
a reconstruction of these assumptions by conceiving of attempts as guiding 
commitments and conceiving of completion in terms of the completion 
counterfactual. But we should accept the first set of assumptions while 
rejecting the second. Indeed, we should reject bivalence and the completion 
counterfactual precisely insofar as we accept the picture of attempts as tem-
porally extended plans that are fully complete only at the last act and more 
or less complete at earlier points in the plan. This conception of attempts 
understands attempts in terms of guidance by a plan and understands plans 
as temporally extended decision trees. Completion of an attempt should be 
understood in terms of progress through the tree, where progress can be 
measured at any point in the plan in terms of proximity to the last act. 
Censure and sanction are appropriate for incomplete and completed 
attempts alike and should be proportional to completion of the plan and 
proximity to the last act. This historical and scalar conception of attempts 
and their completion is more theoretically unified and more intuitive than 
bivalence and the completion counterfactual and provides a more satisfactory 
account of the abandonment defense.17
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