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Abstract. This article examines whether a retributivist conception of punishment
implies legal moralism and asks what liberalism implies about retributivism and
moralism. It makes a case for accepting the weak retributivist thesis that culpable
wrongdoing creates a pro tanto case for blame and punishment and the weak
moralist claim that moral wrongdoing creates a pro tanto case for legal regulation.
This weak moralist claim is compatible with the liberal claim that the legal
enforcement of morality is rarely all-thing-considered desirable. Though weak
moralism has some plausibility, it does not follow from weak retributivism if
legitimate state functions are limited in certain ways.

Retributivism is the thesis that the reactive attitudes and practices of blame
and punishment should track desert and that the basis of desert is culpable
wrongdoing. Legal moralism is the thesis that the state can and should
criminalize immorality, as such, independently of whether the immorality
involves harm. Both retributivism and legal moralism are controversial
doctrines, but legal moralism is certainly the more controversial doctrine. At
least since John Stuart Mill’s On Liberty (1859) liberals have tended to be
deeply skeptical about legal moralism.1 Michael Moore (1997) has done
much to revive interest in, re-examine, and defend the doctrines of retribu-
tivism and moralism. Indeed, Moore has linked the two doctrines, arguing
that retributivism commits one to legal moralism. The basic idea is that if
wrongdoing deserves punishment, then wrongdoing ought to be criminal-
ized. Since the moralist conclusion of this argument is more controversial
than the retributivist premise, this is an interesting and ambitious argument.

* I would like to thank the organizers of the University of Bologna conference on issues of
law and morality in the work of Michael Moore for hosting the conference and conference
participants for helpful discussion of my presentation. Special thanks go to Craig Agule, Amy
Berg, Michael Moore, and Nicos Stavropoulos for their comments on an earlier version of this
material.
1 References to Mill’s writings are to the definitive edition of his works in Mill 1965–91. To
facilitate common reference among readers using different editions, I will refer to Mill’s texts
by chapter and paragraph number.
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But one person’s modus ponens is another person’s modus tollens. If
retributivism does entail legal moralism, many liberals might conclude that
we should reject retributivism, rather than accept legal moralism. This was
my initial reaction, despite sympathies for some version of retributivism.
But I am now less sure that legal moralism is or need be illiberal, and, in
any case, the relationship between retributivism and moralism merits
re-examination. But before we can study the relationship, we need to be
clear about the relata. So I will first examine retributivism and then legal
moralism before turning to the relationship between them.

1. Retributivism

Retributivism claims that the reactive attitudes and practices of blame and
punishment should track desert and that the basis of desert is culpable
wrongdoing and implies that blame and punishment ought to be propor-
tional to culpable wrongdoing. As such, retributivism is a fundamentally
backward-looking justification of blame and punishment. It insists that the
justification of these responses is historical. This contrasts with forward-
looking rationales for blame and punishment that appeal to various
goods—such as deterrence, rehabilitation, and the expression of commu-
nity values—that these responses promote or bring about. Indeed, while
there are potentially many different kinds of forward-looking justifications
of blame and punishment, retributivism is the only serious backward-
looking justification. In addition to pure conceptions of punishment, there
are also mixed conceptions that combine retributive and consequentialist
elements.

Retributivism is usually understood as a claim about the justification of
legal punishment, which presumably has legal wrongdoing as its desert basis.
On this view, official state-sponsored legal punishment is justified by and
ought to be proportional to culpable legal wrongdoing. But there is a
purely moral version of retributivism that focuses on individual and social
reactive attitudes and practices and says that blame and sanction are
justified by and ought to be proportional to culpable moral wrongdoing.
For some purposes (§§3, 5, 9 below), it will be important to distinguish
between legal retributivism and moral retributivism. But they have parallel
structure, and, for many purposes, the differences do not matter. I will
discuss the features of retributivism, as such, where the differences
between legal and moral retributivism do not seem to matter and distin-
guish them explicitly only where the differences do seem to matter.

Pure or predominantly retributive conceptions can be defended in their
own right or in opposition to alternatives. Though I want to focus on the
intrinsic appeal of retributivism, it is worth noting the problems with its
rivals. We defend the adequacy of conceptions of blame and punishment
by testing their implications for other things we believe, in particular, by
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testing their implications for actual and hypothetical cases against our
independent convictions about such cases. In particular, it is prima facie or
pro tanto evidence against a conception if it is either under-inclusive—
failing to justify punishment or sufficient punishment for those that merit
it—or over-inclusive—justifying punishment or too much punishment for
those that do not merit it. As Moore has argued, pure consequentialist
conceptions tend to be both over-inclusive and under-inclusive (Moore
1997, chap. 2). They are over-inclusive insofar as they justify punishing the
innocent provided that doing so secures the appropriate forward-looking
values (e.g., deterrence, resocialization, expression of community values),
and they are under-inclusive insofar as they cannot justify punishing
culpable wrongdoers when doing so does not secure these forward-looking
aims. Some of these concerns can be met by moving from a pure conse-
quentialist conception of punishment to a mixed conception that treats the
backward-looking and forward-looking elements as individually necessary
and jointly sufficient for punishment. Whereas this sort of conjunctive
mixed conception will address the over-inclusiveness worry, it will not
address the under-inclusiveness worry. So we might look to a pure or
predominant retributivism as a way of avoiding the problems with pure
consequentialist and mixed conceptions.

But retributivism might be attractive and not just better than the alter-
natives. It invokes the idea that blame, sanction, and punishment are fitting
responses to an agent who is culpable or responsible for wrongdoing and
that culpable wrongdoing deserves or merits these responses. Adapting a
proposal from Robert Nozick (1980, 363), we might state the retributivist
idea in a formula about desert.

P D W R∝ = ×( )

According to this formula, punishment should be proportional to desert,
which should be understood as the product of two independent variables,
wrongdoing and culpability or responsibility. Responsibility is a scalar
concept and comes in degrees that could be measured on a scale from 0 (no
responsibility) to 1.0 (complete responsibility), taking any intermediate
value. Wrongdoings often cause or risk harm, and the magnitude of the
wrong is often affected by the magnitude of the harm caused or risked. But
harmless (and even riskless) wrongs imply that we should not attempt to
reduce wrongdoing to harm caused or risked, and some genuinely harmful
conduct is not wrong, as in cases of legitimate self-defense or in other cases
involving a necessity justification.

2. Retributivism and Realism

One possible reason to embrace retributivism is if one accepts a response-
dependent conception of moral properties and analyzes wrongness in
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terms of some kind of sanction. John Stuart Mill famously entertains this
sort of response-dependence in Chapter V of Utilitarianism (1861).

For the truth is that the idea of penal sanction, which is the essence of law, enters
not only into the conception of injustice, but into that of any kind of wrong. We do
not call anything wrong unless we mean to imply that a person ought to be
punished in some way or other for doing it—if not by law, by the opinion of his
fellow creatures; if not by opinion, by the reproaches of his own conscience. This
seems to be the real turning point of the distinction between morality and simple
expediency. (Mill 1965–91, chap. V, par. 14)

If something only counts as wrong if sanctions of some kind are appro-
priate, then a form of retributivism falls out of the concept of wrongness.

This defense of retributivism is not available to moral realists, such as
Moore or myself, who eschew response-dependent moral properties. This
is just as well, because the response-dependent conception of moral
properties, such as wrongness, seems problematic. One worry is that the
appeal to sanctions seems to provide the wrong sort of reason to hold that
behavior is wrong.2 It makes the wrongness of an act depend upon the
appropriateness of punishing or, more generally, sanctioning it. But this
inverts what many would regard as the usual dependency between wrong-
ness and punishment. Many think that punishment is appropriate for
wrong acts because they are wrong. This requires grounding their wrong-
ness in some independent account; it is not the suitability for punishment
that makes an act wrong. But if wrongness is explanatorily prior to blame,
then the retributivist should reject this response-dependent conception of
wrongness and claim instead that blame or sanction is a fitting response to
wrongdoing that is culpable. On this view, the reactive attitudes aim to
track culpable wrongdoing, not vice versa.

3. Retributivism, Justification, and Excuse

Legal retributivism has the virtue of explaining well the two principal
forms of affirmative defense in the criminal law. According to the retribu-
tivist, our reactive attitudes of blame and punishment aspire to track
culpable wrongdoing, and the magnitude or severity of punishment

2 Another worry is that this response-dependent account of wrongness appeals to one
normative notion “ought to sanction” in explaining another normative notion “wrong.” This
is a problem as long as we analyze one in terms of the other “x is wrong iff one ought not
to do x.” There seem to be two possible responses. We can iterate the response-dependent
account of when one ought to apply a sanction “when the omission of the sanction ought to
be sanctioned.” But that introduces another unanalyzed occurrence of normative language,
and we seem to be off on an apparently vicious regress. Alternatively, we could understand
the “ought” in the analysans of wrongness in response-independent terms. This is Mill’s view
insofar as he offers a direct utilitarian account of when one ought to apply sanctions. But, of
course, this move is unavailable to anyone interested in a thoroughgoing response-dependent
account of normative properties.
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should be proportional to the product of wrongdoing and culpability or
responsibility. Wrongdoing and culpability are independent variables.
Affirmative defenses, whose success justifies acquittal, deny either wrong-
doing or culpability. Justifications, such as the necessity defense, deny
wrongdoing, insisting that behavior that would otherwise be wrong is not
in fact wrong in these circumstances. Excuses, such as the insanity defense,
deny culpability or responsibility, claiming that the agent acted wrongly
but was not responsible for her wrongdoing. The fact that the two
independent variables in the retributivist conception of punishment cor-
respond to the two main affirmative defenses in the criminal law is a
feather in the retributivist’s cap.

This is one place where criminal law doctrine seems to reflect the moral
landscape well. Morality, as well as criminal law doctrine, distinguishes
between two ways of avoiding blame—justifying and excusing conduct.
Justification denies wrongdoing, and excuse denies responsibility for
wrongdoing. Insofar as moral retributivism says that moral blame ought to
track desert, where desert is the product of the two independent variables
of wrongdoing and responsibility, it fits our moral defenses like a glove.

4. Weak Retributivism

As Moore (1997, 88–91) has argued, a pure retributivism must say that the
desert basis of culpable wrongdoing is both a necessary and sufficient
condition of blame and punishment. But the sufficiency thesis is ambigu-
ous between stronger and weaker claims.

• Strong Sufficiency. Culpable wrongdoing is a sufficient condition of
justified and proportional blame and punishment.

• Weak Sufficiency. Culpable wrongdoing establishes a pro tanto reason
for justified and proportional blame and punishment.

We might distinguish between strong and weak retributivisms based on
which version of sufficiency we incorporate into our retributive conception.
Strong sufficiency says that it is always on-balance or all-things-considered
justified to blame and punish culpable wrongdoing proportionately. By
contrast, weak sufficiency says only that culpable wrongdoing always
establishes a prima facie or pro tanto case for justified and proportional
blame and punishment. In particular, weak sufficiency allows that this pro
tanto case for blame and punishment might compete with reasons not to
blame and punish and that these competing reasons might in some cases
override the retributivist’s pro tanto case for blame and punishment. For
instance, we might think that in some cases just deserts should be tem-
pered with mercy or forgiveness. In such cases, we do not deny that
culpable wrongdoers deserve punishment; we just deny that just deserts
carry the day on how on-balance we should respond to them. Weak
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retributivism can accommodate this claim, whereas strong retributivism
cannot, which is reason to formulate retributivism as weak retributivism.3

5. A Moral Condition on Legal Retributivism

Moral retributivism says that we ought to blame and punish culpable
moral wrongdoing. The “ought” in this claim is both pro tanto and plainly
moral, and this claim is plausible insofar as blame and sanction are fitting
responses to culpable moral wrongdoing. Legal retributivism says that we
ought to blame and punish culpable legal wrongdoing. The “ought” here
also seems to be both pro tanto and moral. However, I think that it is less
clear that there is necessarily even pro tanto moral reason to blame and
punish culpable or responsible legal wrongdoing. The worry is that legal
norms and moral norms are different and that legal wrongdoing is not
necessarily moral wrongdoing. But where legal wrongdoing is not morally
wrong, it’s not so clear that blame or punishment is morally deserved, even
pro tanto.

The legal retributivist could challenge the assumption that legal norms
and moral norms are different and could diverge. Here, the case for legal
retributivism could interact with issues in analytical jurisprudence about
the relation between law and morality. The legal retributivist could defend
the moral fittingness of blame for culpable legal wrongdoing if an extreme
version of natural law theory were true, according to which legal norms
and moral norms have the same truth conditions (law and morality are the
same) or at least the truth conditions of moral norms are among the truth
conditions for legal norms (morality is a necessary condition of legality).
By contrast, the worry remains if an extreme version of legal positivism is
true, according to which there is no necessary connection between legality
and morality. Ronald Dworkin (1986), Moore (1985; 2001; 2007, 1526–36),
and I (Brink 1985, 2001), have expressed skepticism about this sort of legal
positivist view and defended views about the law and legal interpretation
that imply that interpretive claims about what the law requires presuppose
moral reasoning both when laws explicitly invoke moral content, as when
they call for fair procedures, just compensation, and reasonable regard for
others, and when they do not, because interpretation calls for the justifi-
cation of judicial decisions. These claims would provide a response to this
worry about legal retributivism if they showed that the law could not
contain significant moral defects. That’s a complicated issue that cannot be
settled here. But neither Dworkin, nor Moore, nor I, have drawn this strong

3 Retributivism, I said, claims that culpable wrongdoing is both necessary and sufficient for
blame and punishment. Just as we distinguished strong and weak sufficiency claims, we
could also distinguish strong and weak necessity claims. But whereas the retributivist should
embrace weak sufficiency, she should embrace strong necessity.

Retributivism and Legal Moralism 501

© 2012 The Author. Ratio Juris © 2012 Blackwell Publishing Ltd.Ratio Juris, Vol. 25, No. 4



natural law conclusion from these interpretive claims. One can recognize
that legal interpretation involves dimensions of moral and political accept-
ability as well as dimensions of institutional fit without thinking that this
precludes the possibility of morally defective laws, such as the Fugitive
Slave Laws or South African apartheid legislation, which don’t admit of an
acceptable interpretation.4 If we don’t embrace the extreme natural law
conclusion, we cannot dismiss this worry about the moral case for blaming
and punishing culpable legal wrongdoing.

Perhaps this is why Moore (1997, 106–7) looks for a rationale for
punishment, beyond the simple appeal to desert, in Herbert Morris’s
appeal to fairness (Morris 1976) to fairness. Morris argues that basic
provisions of the criminal law against murder, rape, assault, theft, and
trespass, are norms the general observance of which is mutually beneficial.
Culpable wrongdoers are those who try to free-ride, enjoying the benefits
of others’ compliance with these norms without incurring the costs of
doing their part to maintain the system from which they benefit. But
free-riding on mutually beneficial social practices is unfair. The culpable
wrongdoer claims more than his fair share, and fairness demands that he
be punished according to the terms announced in advance as the penalty
for noncompliance. Like Moore, I have considerable sympathy for this
appeal to fairness to justify punishment. But the argument has an impor-
tant scope limitation—it only applies to social practices that are sufficiently
just and mutually beneficial. If the social scheme does not meet this
condition, then noncompliance may not be unfair. In particular, if one lives
in a sufficiently unjust social scheme in which the benefits and burdens of
social cooperation are not distributed fairly, then noncompliance with the
scheme’s norms—legal wrongdoing—need not be morally wrong and,
hence, legal sanction may not be morally justified. I think that fairness
considerations support the idea that culpable legal wrongdoing merits
blame and legal sanction but only when the criminal law distributes rights
and responsibilities in ways that are, for the most part, sufficiently just.
Legal retributivism is as plausible as moral retributivism, I think, provided
this scope limitation is recognized and observed.

6. Predominant Retributivism

Retributivism answers questions about whom to punish, why we should
punish them, and how much we should punish in terms of a single idea that

4 Moore (2007, 1527–38; 2001, 128) appeals to the explicit incorporation of morality into
obvious law, the judicial justification of the authority of obvious law, the role for morality in
the resolution of hard cases, and the avoidance of morally absurd results that would
otherwise result sometimes from the literal interpretation of obvious law. But one could
recognize all four ways in which legal interpretation can be infused with moral reasoning
without concluding that there could not be immoral laws.
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the reactive attitudes and practices of blame and punishment should track
culpable wrongdoing. So far, this looks like a promising conception of
punishment (provided the criminal law satisfies the justice condition). But
it leaves unexplained why the other forward-looking rationales for pun-
ishment persist and have appeal.

One way to reconcile diverse rationales for punishment is to see them
addressing different issues about the justification of punishment. Retribu-
tivism is central if it provides the right account of whom to punish, why
we should punish, and how much we should punish. But this still leaves
unanswered the question how we should punish. Here, retributive ideas
can and should be supplemented with forward-looking rationales. Pro-
vided that we punish all and only the guilty, punish them because they
deserve punishment, and punish them in proportion to their just deserts,
we should punish them in ways likely to promote rehabilitation, deter-
rence, and moral communication and education.

Another way to reconcile forward-looking rationales for punishment
and the retributivist backward-looking focus on desert is to allow conse-
quentialist considerations to supplement considerations of desert in the
determination of just how much to punish. Despite the apparent precision
of the retributivist formula for punishment, it is quite possible that the
quantum of punishment deserved for culpable wrongdoing is not a
unique numerical value, but rather a range or interval of values. Indeed,
interval sentencing is reflected in various sentencing guidelines, including
the United States Federal Sentencing Guidelines (2001). Whether punishment
intervals reflect genuine metaphysical indeterminacy in the desert basis of
particular crimes or epistemological indeterminacy in our ability to track
small but genuine differences in culpable wrongdoing is an interesting
question, which we need not settle here. As long as there is limited
indeterminacy in the desert basis for punishment, whether metaphysical
or epistemological, there is a need to specify further a precise punishment
value within the deserved interval. By hypothesis, considerations of desert
have been exhausted. So it is open to us to appeal to various consequen-
tialist rationales (e.g., rehabilitation, deterrence, and moral communication
and education) to fine-tune the level of punishment within the space of
punishments set by desert.

In these two ways, various attractive forward-looking rationales can
have an important role to play in justifying our practices of punishment,
but they are constrained by the retributive insistence that punishment be
conditioned on desert for culpable wrongdoing. We might call such a view
Predominant Retributivism. Because it combines backward-looking and
forward-looking elements in a comprehensive conception of punishment,
Predominant Retributivism can be regarded as a mixed conception of
punishment. But it does not dilute or compromise just deserts by appeal to
consequentialist considerations. Rather, it invokes consequentialist consid-
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erations only in ways left open by desert. This is why retributivism
predominates in Predominant Retributivism.

7. Legal Moralism

Legal moralism is the thesis that the state can and should regulate
immorality, as such. Since Mill, legal moralism has been contrasted with
the harm principle, which licenses restrictions on individual liberty to
prevent harm to others. For instance, in On Liberty Mill is usually under-
stood to recognize the harm principle as the only legitimate basis for
restricting individual liberty.

The object of this essay is to assert one very simple principle, as entitled to govern
absolutely the dealings of society with the individual in the way of compulsion and
control, whether the means used be physical force in the form of legal penalties or
the moral coercion of public opinion. That principle is that the sole end for which
mankind are warranted, individually or collectively, in interfering with the liberty
of action of any of their number is self-protection. That the only purpose for which
power can be rightfully exercised over any member of a civilized community,
against his will, is to prevent harm to others. His own good, either physical or moral,
is not a sufficient warrant. He cannot rightfully be compelled to do or forbear
because it will be better for him to do so, because it will make him happier, because,
in the opinions of others, to do so would be wise or even right. These are good
reasons for remonstrating with him, or reasoning with him, or persuading him, or
entreating him, but not for compelling him or visiting him with any evil in case he
do otherwise. To justify that, the conduct from which it is desired to deter him must
be calculated to produce evil to someone else. (Mill 1965–91, chap. I, par. 9)

In insisting that the harm principle is the only legitimate basis for restrict-
ing liberty, Mill rejects paternalistic, moralistic, and offense regulation. Of
course, some behavior might risk harm to others and also be imprudent,
immoral, or offensive. Mill thinks that such behavior can be regulated but
only insofar as it risks harm. He rejects pure paternalism, moralism, and
offense regulations. Though there are reasons to question this simple
statement of Mill’s liberal principles, his opposition to legal moralism is
quite consistent.5

Of course, a great deal of morality is concerned with harm prevention,
and central provisions of the criminal law prohibiting killing, rape, assault,
and theft are clearly concerned to prevent especially serious moral wrongs
that harm others. This means that much of the criminal law both prevents
harm and enforces morality. These are not simply coincidental outcomes,
inasmuch as the immorality of much criminal conduct consists in its

5 I show that Mill’s “one very simple principle” is over-simple and does not capture
complexities in his liberal principles in Brink 2013, chaps. 6–8. While I do not think that his
liberal principles, properly understood, require him to reject the sort of weak moralism
discussed below, I also do not think that he ever softens his opposition to moralism.
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harmfulness. This could make us wonder if there are cases of legal
moralism that can’t be justified by appeal to the harm principle.

Even if there is considerable overlap between harmful conduct and
wrongdoing, the two are distinguishable. First, there are harms that are not
wrong, such as self-defense and other kinds of moral necessity in which it
is permissible to harm another as a way of avoiding greater evil. Second,
there are wrongs that do not harm others. Just which things fall in this
category is a matter of dispute. The traditional debate over legal moralism
between Lord Devlin (1965) and H.L.A. Hart (1963) concerned the legis-
lative enforcement of sexual morality, in particular, the regulation of
homosexuality, prostitution, and pornography. For the most part, both
sides conceded that these activities were immoral but harmless, and
debated whether it could be permissible to regulate them as a matter of
enforcing sexual morality. But we might reject Devlin’s moralistic propos-
als, not because we reject legal moralism per se, but rather because we do
not regard homosexuality, prostitution, or pornography as per se immoral.
If these were the only candidates for harmless wrongdoing, we might
wonder if there was such a thing. However, there are other forms of
harmless wrongdoing, including, but not limited to, such things as criminal
attempts, blackmail, and extortion that do not harm the victim, broken
promises that do no harm, desecration of the dead, and bestiality. If there
are justified harms and harmless wrongdoing, then we can distinguish
harm prevention and legal moralism and ask if we should endorse legal
moralism, as well as the harm principle.

It’s worth noting that legal regulation could, in principle, take many
different forms. Traditional debates about legal moralism usually concern
the criminalization of immoral conduct. But the state could prohibit or
regulate immoral conduct using civil law, for instance, the law of torts. This
would involve resort to private remedies or sanctions. This might be a
coherent option where the wrongdoing involves an injured party. It makes
less sense for wrongs that do not. For wrongs that violate obligations of
community, it makes sense to regulate these via public law and require the
state to prosecute wrongdoing. Whether conduct is regulated by civil or by
criminal law, there remains a spectrum of options. Conduct can be pro-
hibited outright, or it can be regulated as to its time and manner. Whether
prohibited or regulated, there is the further question about whether
noncompliance should be sanctioned and in what ways. In some cases,
there might be reasons for legal censure of some sort without sanctioning
noncompliance.6 Though it’s important to remember different forms of
legal regulation and to distinguish prohibition, regulation, and sanction, it

6 For instance, in cases in which the state grants some individuals immunity from criminal
prosecution, it still prohibits and censures wrongdoing.
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will be convenient much of the time to adopt the traditional focus on those
forms of legal moralism that use the criminal law to prohibit wrongdoing
and do sanction noncompliance.

8. Strong and Weak Moralism

Legal moralism is a controversial doctrine. It’s not just Mill who denies it.
Many liberals deny the legitimacy of legal moralism. For instance, Joel
Feinberg (1984–88, esp. vol. II, 68–69 and vol. IV, 324) makes clear that he
thinks that the rejection of legal moralism is a constitutive commitment of
liberalism. One reason for thinking that liberals should deny legal moral-
ism is that there seem to be many wrongs that we don’t want the state to
criminalize and punish. Many such wrongs occur within personal or
family relationships and involve betrayals of trust or ingratitude. If you
leave me at the altar without adequate notice, or use my property without
permission, or fail to keep your promise to me, or fail to show gratitude
for sacrifices I make for you, you wrong me. Yet we wouldn’t want the law
to criminalize or sanction such conduct. It’s not that the criminal law
should not concern itself with wrongs committed in personal relationships,
because, of course, we do want to criminalize harmful behavior in such
relationships, such as murder, rape, and assault. But wrongs committed in
such relationships that do not involve injury seem not to be attractive
candidates for criminalization. Moreover, though we do want the law to
criminalize harmful wrongs, we may not want the criminal law to penalize
all vice or enforce all virtue. Sloth, lust, envy, and gluttony are sins, but
provided they do not harm others, it is not clear that we think they are the
business of the criminal law to regulate. It is tempting to conclude that
these liberal conclusions require rejecting legal moralism. If there are any
cases in which we should reject the legislative enforcement of morality,
then that undermines legal moralism, because immorality, as such, is not
sufficient to justify regulation.

To see why this is not a good argument against all forms of legal
moralism, we need to distinguish stronger and weaker moralistic claims.

• Strong Legal Moralism. Wrongfulness is a sufficient reason to regulate
conduct.

• Weak Legal Moralism. Wrongfulness establishes a pro tanto reason to
regulate conduct.

Strong legal moralism says that it is always on-balance or all-things-
considered right to regulate immoral conduct. By contrast, weak legal
moralism says only that immorality establishes a prima facie or pro tanto
case for regulation. In particular, weak moralism allows that this pro tanto
case might be overridden if legal sanctions are an ineffective way to curb
vice and encourage virtue or the costs of legal intrusion in such matters are
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too great. Indeed, the costs of regulating moral wrongs that do no harm
might be so high as to justify a rebuttable presumption that only harmful
wrongs should be regulated. This is a recognizable liberal claim, but it
recognizes the truth of weak moralism and treats the presumption against
regulating harmless wrongs as rebuttable. If so, we should agree that
liberals can and should reject strong legal moralism but deny that they
need to reject weak legal moralism.7

9. From Retributivism to Moralism

Perhaps liberals don’t have to reject weak legal moralism. But maybe they
should anyway. Is there any reason they shouldn’t reject it? Here’s where
the connection between retributivism and legal moralism is relevant.
According to Moore (1997, 70–2), retributivism implies legal moralism.
Retributivism, we have seen, claims that the reactive attitudes and prac-
tices of blame and punishment should track desert and that the basis of
desert is culpable wrongdoing and implies that blame and punishment
ought to be proportional to culpable wrongdoing. If culpable wrongdoing
is sufficient for blame and punishment, then it ought to be criminalized.
Indeed, if culpable wrongdoing is, as the retributivist claims, also necessary
for blame and punishment, then only culpable wrongdoing should be
criminalized. Though both claims are important, the controversy about
legal moralism turns on the sufficiency claim.

Remember that it is only weak legal moralism that we are interested in
defending. The retributivist thesis relevant to establishing weak legal
moralism is weak retributivism. A fortiori, strong retributivism would also
be relevant. Strong retributivism would be sufficient for weak legal mor-
alism, but it is not necessary. That is a good thing, because strong
retributivism is too strong; it implies that culpable wrongdoing is always
sufficient to justify proportionate punishment, a claim we might want to
deny if we think that sometimes just deserts should be tempered by
compassion, or forgiveness, or some other non-culpability moral consid-
eration. While strong retributivism would be necessary for strong legal
moralism, it is not necessary for weak legal moralism. For this, weak
retributivism seems to be enough.

Which version of weak retributivism is essential to the case for (weak)
legal moralism? It can’t be legal retributivism, because it says that blame
and punishment ought to track culpable legal wrongdoing. Criminalization
has already occurred at the point of legal wrongdoing. If culpable wrong-
doing is to be a basis for criminalization, it must be culpable moral
wrongdoing, rather than culpable legal wrongdoing. Hence, it is weak

7 This is similar to Moore’s reconciliation of legal moralism and liberalism (Moore 1997,
chaps. 16 and 18).
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moral retributivism that provides a rationale for weak legal moralism. If
culpable moral wrongdoing establishes a pro tanto reason to blame and
punish, proportional to the magnitude of the culpable wrongdoing, then
there is always pro tanto reason to criminalize culpable moral wrongdoing.

One might try to resist this inference from retributivism to moralism by
insisting that moral retributivism justifies proportionate blame and pun-
ishment for culpable moral wrongdoing but does not require that blame
and punishment take state-sanctioned and legal forms. By virtue of their
minor or personal nature, some moral wrongs may justify censure from
other moral agents and perhaps even informal social sanctions without
justifying state sanctions.

But legal moralism is harder to resist if we focus on weak legal moralism
and its claims that immorality is a pro tanto reason to blame and punish. We
can’t conclude from the fact that in some cases there is not a conclusive
reason for the state to punish wrongdoing that there is not a pro tanto reason.

There are different forms of censure and sanction–personal, social, and
legal. According to retributivism, all ought to track culpable wrongdoing.
Moreover, culpable moral wrongdoing seems relevant to each. There may be
higher costs associated with some forms of censure and sanction, including
legal censure and sanctions, than others, and that may mean that the kind or
magnitude of culpable wrongdoing necessary to justify legal censure and
sanctions is different than the kind or magnitude to justify social or personal
censure and sanctions. But it’s hard to see how the moral reasons justifying
personal or social sanctions are not also reasons establishing a pro tanto case
for legal sanctions. In this connection, we should remember that state
sanctions need not involve incarceration. The spectrum of possible state
sanctions is very wide indeed, ranging from mere censure, to probation, to
demands for apology and restitution, to demands for counseling or training,
to community service, to various forms of incarceration. It’s hard to see how
the moral reasons that might justify personal or social sanctions do not create
even a pro tanto case for legal censure.

The best case for resisting weak moralism requires restricting the scope
of legitimate state action in some way. If the state exists only to serve some
limited functions, then there might be reason for denying that there is
always a pro tanto case for the state to regulate culpable wrongdoing. There
are a variety of possible conceptions of how and why state functions
should be limited. It would be impossible to conduct a thorough survey of
them here. Instead, we might hope that a brief examination of two such
conceptions will be suggestive.

On one such conception, the state exists to address various kinds of
collective action problems.8 On this view, the state exists to provide public

8 I think of this public goods rationale for state action as having a broadly Hobbesian
(Hobbes, 1994) pedigree. This rationale is critically examined by Michael Taylor (1982, 1987).
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goods, which involve positive externalities and would otherwise be subject
to free-rider problems. This would include many familiar public goods,
such as a clean environment, national security, community infrastructure,
public health, and education. But it would also include familiar contract,
tort, and criminal norms of cooperation, fidelity, and non-aggression, the
general observance of which is mutually beneficial but that can be subject
to free-rider problems without state enforcement. If the state is limited in
its legitimate functions to providing public goods that would otherwise be
subject to free-rider problems, then it seems that there is no reason for the
state to enforce morality as such.

A different conception of the limits of legitimate state action can be
found in one contemporary strand of liberalism that insists on neutrality
among rival conceptions of the good life (see, e.g., Ackerman 1980,
Dworkin 1985, Kymlicka 1989, Rawls 1993). On this conception, neutrality
about the good is a constitutive commitment of liberalism, and liberal
neutrality places limits on the justification of state action. Liberal govern-
ments, on this view, can and must enforce individual rights and any
further demands of social justice, but they are not to undertake any action
as a way of promoting a particular conception of the good life or a
comprehensive moral doctrine. Each individual citizen in a liberal regime
should be free to form and pursue his own conception of the good, but the
state should not be in the business of regulating what should be a matter
of personal conscience. On matters of the good, a liberal state must be
strictly neutral. It can promote the good of its citizenry only in ways that
are consistent with every reasonable conception of the good. If we embrace
liberal neutrality, then it seems that there is no reason to enforce morality
as such.

Even this brief sketch of two conceptions of limited government helps us
evaluate the weak legal moralist claim. First, it should be noted that neither
conception rules out all forms of legal moralism. The first conception
provides a rationale for state action that solves various kinds of public
goods problems. Sometimes public goods are good because they prevent
genuinely harmful behavior. This is presumably true in many cases in
which the state enforces contract, tort, and criminal norms of cooperation,
fidelity, and non-aggression. But in other cases, public goods are good, but
mandatory provision of the good does not prevent individual harms. For
instance, it is hard to analyze the state provision of community infrastruc-
ture or education on a harm-prevention model. If so, the public goods
conception of state action permits legal regulations that go beyond the
harm principle and can only be counted as cases of legal moralism. Nor
does the second conception of limited government rule out all forms of
legal moralism. Liberal neutrality insists on governmental neutrality about
the good, but not the right. But moral retributivism motivates a form of
legal moralism concerned with moral wrongdoing. It’s not clear how
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neutrality about the good poses an obstacle to recognizing reason to
sanction wrongdoing. Moreover, liberal neutrality allows the state to
pursue the good of its citizenry provided the goods in question are not
sectarian goods but are common to any reasonable conception of the good.
Presumably, there are some such goods, including public goods, such as
community infrastructure and education. Laws establishing the provision
of these goods seem concerned with promoting a common good, rather
than harm prevention. If so, liberal neutrality will countenance laws that
go beyond harm prevention and are best understood in moralistic terms.

These considerations suggest that rationales for limited government do
not automatically block legal moralism. Some kinds of legal moralism are
compatible with these conceptions of limited government. That’s an inter-
esting result. But it doesn’t establish the weak moralist claim that there is
always reason to enforce morality, even if in some cases that pro tanto case
is overridden by reasons not to regulate. Is there any reason for proponents
of limited government to recognize this stronger moralist thesis?

Suppose that a genuine moral good could be achieved or duty honored
in a way that was completely costless. It’s hard to believe that that fact
wouldn’t provide a reason to promote the good or honor the duty. This
seems to be true, whether the actor in question is an individual agent or
the state. Now, of course, such costless moral goods are rare. But that
seems only to show that in fact there are often reasons against promoting
the good or honoring a duty. But the existence of countervailing reasons
does not cancel the countervailed reasons. This supports the weak moralist
thesis that there is a pro tanto reason to enforce true moral norms, even if
rationales for more limited government provide countervailing reasons
that in some cases win.

Where does this leave legal moralism and the inference from retributiv-
ism to moralism? It suggests that liberals do not need to reject weak legal
moralism, that many rationales for limited government can and should
countenance some forms of legal moralism, and that there is a plausible
argument from weak moral retributivism to weak legal moralism. But the
last claim falls short of establishing a more general moralist claim. Notice
that moralism, as I have formulated it, is, like retributivism, focused on
culpable wrongdoing, and so weak moral retributivism does provide a
rationale for weak legal moralism. But retributivism won’t provide a
rationale for the further moralist idea that the law should promote morality
and not just regulate wrongdoing, at least not unless all failures to promote
morality involve wrongdoing.

10. Conclusion

Retributivism and legal moralism bring together law and morality in ways
that are individually and mutually interesting. Retributivism claims that
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blame and punishment should track culpable wrongdoing. It is most
plausible when it appeals to the weak sufficiency thesis that culpable
wrongdoing creates a pro tanto, rather than conclusive, reason for propor-
tionate blame and punishment. Moral retributivism is quite plausible in
this weak form. Legal retributivism is equally plausible when it is
restricted to culpable legal wrongdoing that is also morally wrong.
Predominant Retributivism is a mixed conception of punishment that
conditions the appeal to consequentialist considerations about how and
how much to punish offenders by considerations of desert for culpable
wrongdoing.

Despite the way the criminal law blends moral concerns and harm
prevention, legal moralism can be distinguished from harm prevention.
Here too, we should distinguish stronger and weaker doctrines. Liberals
are right to be skeptical of the strong moralist thesis that immorality is
always a conclusive justification of criminalization. But we can accept these
liberal claims without rejecting the weak moralist thesis that immorality
establishes a pro tanto case for criminalization.

Whether liberals should accept weak legal moralism is another matter.
One reason for doing so appeals to retributivism, specifically weak moral
retributivism. It appears that weak moral retributivists should embrace
weak legal moralism. If so, we have a good argument from a plausible
retributivist premise to a legal moralist conclusion, and this gives the
liberal a good reason to accept this form of legal moralism.
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